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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  The  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  870 

(Docket  No.  R-79-600]. 

PHA-Owned  Public  Housing  Projects— 
Demolition  of  Buildings  or  Disposition 
of  Real  Property;  Policy  and 
Procedures 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  Final  rule. 

summary:  hud  is  issuing  a  final  rule 
adding  Part  870  to  provide  policy  and 
procedures  regarding  partial  or  total 
demolition  of  buildings  and  partial  or 
total  disposition  of  land  of  PHA-owned 
public  housing  projects. 

EFFECTIVE  DATE:  December  10, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Hunter,  Office  of  Public 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410,  (202)  75S- 
6460.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  On 
December  27, 1978,  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  (43  FR  60301)  to  specify 
requirements  pertaining  to  the 
demolition  or  disposition  of  public 
housing  property.  A  subsequent  Notice, 
published  on  April  16, 1979,  (44  FR 
22472),  extended  the  public  comment 
period  to  May  16, 1979. 

A  total  of  54  comments  were  received. 
Each  comment  was  carefully 
considered.  The  followiqg  is  a  summary 
of  the  comments  received  and  the 
changes  made  to  the  proposed  rule. 

Some  comments  reflected  a 
misunderstanding  of  HUD’s  intent  in 
publishing  a  rule  on  this  subject. 
Contrary  to  the  apprehensions 
expressed  in  those  comments,  this  rule 
does  not  signal  a  relaxation  of 
standards  or  encouragement  for 
reducing  the  stock  of  public  housing. 
HUD's  intent  is  to  codify  its  present 
policy  of  maximum  conservation  of 
existing  public  housing. 

This  rule  provides  that  demolition  or 
disposition  shall  be  used  only  as  a  last 
resort,  in  those  special  situations  where 
it  can  be  convincingly  demonstrated 
that  continued  operation  as  low-income 
public  housing  cannot  be  justified. 
Approval  for  demolition  or  disposition 
can  be  given  only  by  the  Assistant 
Secretary  for  Housing.  Decisions  will  be 
based  on  thorough  documentation 
submitted  by  the  PHA  and  careful 
review  by  HUD  staff. 


The  second  sentence  of  §  870.2  has 
been  revised  to  provide  that  this  rule  is 
not  applicable  to  the  sale  of  dwellings  to 
homebuyers  imder  any  homeownership 
opportunities  program. 

In  response  to  several  comments,  the 
definition  of  “demolition”  (§  870.3)  has 
been  modified  to  make  it  clear  that  the 
term  includes  partial  demolition  of  a 
single  building,  if  razing  of  dwelling 
units  or  nondwelling  space  results.  The 
definition  of  “disposition”  has  also  been 
changed  to  indicate  that  the 
determination  of  what  constitutes 
"normal  operation  of  the  project  for  low- 
income  housing  and  related  purposes”  is 
governed  by  the  ACC. 

The  policy  statement  of  §  870.4 
remains  consistent  with  that  stated  in 
the  proposed  rule.  A  number  of 
commentors  argued  that  this  statement 
was  too  vague  and  objected  to 
qualifying  language,  such  as  “every 
reasonable  effort.”  HUD  has 
nevertheless  determined  that  the 
provision  is  a  sound  policy  statement 
and  serves  as  a  basis  for  the  more 
precise  formulation  of  criteria  set  forth 
in  §  870.6  of  the  final  rule. 

A  significant  change  has  been  made  in 
the  first  sentence  of  §  870.5.  The  parallel 
provision  of  the  proposed  rule  stated 
that  written  HUD  approval  shall  be 
required  for  demolition  or  disposition. 
The  final  rule  specifies  that  only  the 
Assistant  Secretary  for  Housing  may 
approve  demolition  or  disposition. 

Several  commentors  recommended 
that  §  870.5  go  into  much  greater  detail 
as  to  the  content  of  the  supporting 
documentation  to  be  submitted  with  the 
PHA’s  request  for  HUD  approval  of 
demolition  and/or  disposition.  HUD 
does  not  consider  this  necessary  or 
appropriate.  Detailed  procedural 
instructions  will  be  covered  in  a  HUD 
Handbook  which  will  be  distributed  to 
all  PHAs.  The  requirement  for  a 
relocation  plan  for  displaced  tenants  has 
been  placed  in  this  section,  a  more 
appropriate  position  than  the  section  on 
criteria,  where  it  was  placed  in  the 
proposed  rule,  and  language  has  been 
added  to  require  the  PHA  to  pay  the 
actual  reasonable  moving  expenses  of 
displaced  tenants.  The  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  mentioned  by  some  commentors,  is 
not  applicable. 

The  provision  on  criteria  (§  870.7)  has 
been  extensively  revised,  in  response  to 
comments  which  advocated  a  stricter 
and  more  precise  approach.  Some 
commentors  expressed  the  view  that 
demolition  should  not  be  permitted 
when  the  need  for  low-income  housing 
exceeds  the  availability  of  low-income 
units.  Others  said  that,  while  factors 


other  than  housing  need  may  deserve 
consideration,  the  proposed  rule  would 
allow  HUD  to  give  excessive  weight  to 
them. 

In  response  to  these  concerns,  the 
final  rule  distinguishes  between  primary 
and  secondary  criteria  (§  870.6).  The 
primary  criteria  relate  to  local  needs  for 
low-income  housing  and  to  the  physical 
condition  of  the  property.  Other 
factors — such  as  location,  social 
conditions  and  density — are  relegated  to 
secondary  consideration. 

In  connection  with  the  needs  criterion, 
some  commentors  argued  that  the 
provision  on  replacement  housing 
should  be  strengthened  by  eliminating 
the  condition  regarding  availability  of 
funds  and  stipulating  that  the 
replacement  housing  must  be  over  and 
above  development  levels  planned 
without  reference  to  the  proposed 
demolition  and/or  disposition.  The  final 
rule  modifies  the  replacement  housing 
provision  to  specify  that  the 
determination  as  to  the  availability  of 
funds  will  be  made  by  HUD. 

The  final  rule  tightens  the  second  of 
the  two  primary  criteria  as  it  pertains  to 
the  feasibility  of  rehabilitation. 
Rehabilitation  will  be  considered 
feasible  if-its  estimated  cost  does  not 
exceed  applicable  prototype  cost  limits. 
This  final  rule  eliminates  consideration 
of  the  availability  of  rehabilitation 
funds. 

The  secondary  criteria  (§  870.6b) 
listed  in  the  final  rule  are  modified 
versions  of  some  of  the  criteria  listed  in 
the  proposed  rule.  Those  pertaining  to 
social  conditions  and  density  have  been 
limited  by  specifying  that  they  may  be 
considered  only  with  regard  to  project 
marketability.  The  criterion  relating  to 
disposition  of  limited  interests  in  real 
estate  (§  870.6b(4))  is  expanded  to 
include  reference  to  benefits  to  the 
public  interest,  as  well  as  to  the  project 
itself.  The  criterion  in  the  proposed  rule 
concerning  the  effect  on  the  surrounding 
neighborhood  and  wider  community, 
was  deleted  as  being  too  vague.  Such 
factors  are  covered  under  location, 
social  conditions  and  the  last  of  the 
secondary  criteria — consideration  of  the 
views  of  tenants  and  the  local  governing 
body. 

Another  major  area  for  comment  was 
the  section  on  tenant  participation.  A 
number  of  commentors  argued  that 
tenants  should  have  veto  power  over 
proposals  for  demolition  and/or 
disposition,  rather  than  the  advisory  role 
indicated  in  the  proposed  rule.  Several 
commentors  advocated  that  HUD 
impose  an  elaborately  detailed,  uniform 
procedure  for  tenant  participation.  The 
tenant  participation  section  of  the  final 
rule  (§  870.7)  retains  the  approach  set 
forth  in  the  proposed  rule,  but  adopts 
the  suggestion  of  some  commentors  that 
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the  PHA  be  required  to  submit  to  HUD 
copies  of  written  tenant  comments  and 
recommendations,  rather  than  a  mere 
summary  of  them.  This  approach  to 
tenant  participation  is  consistent  with 
the  Department’s  present  general  policy 
on  the  subject,  as  similarly  expressed  in 
requirements  for  the  Modernization 
Program. 

The  proposed  rule’s  provision  on 
waiver  of  tenant  participation 
requirements  in  the  case  of  emergencies 
has  been  deleted.  A  situation  posing  an 
immediate  threat  to  life,  health  or  safety 
might  warrant  expeditious  action 
including  HUD  waiver  of  certain 
procedures  under  this  part.  Tenant 
participation  requirements  were  not 
meant  to  be  singled  out  for  such  waiver, 
as  the  requirements  to  be  waived  would 
depend  on  the  individual  situation. 

Some  commentors  felt  that  HUD 
should  make  special  provision  for 
technical  assistance  to  the  tenants  or 
tenant  organization.  HUD  cannot 
provide  special  funding  for  this  purpose. 
The  PHA  might,  however,  provide  such 
funding,  to  the  extent  consistent  with 
requirements  pertaining  to  permissible 
expenditures  of  operating  funds  and 
modernization  funds; 

One  commentor  pointed  out  that  the 
proposed  rule  made  no  reference  to 
historic  preservation  requirements.  This 
omission  has  been  rectified  by  §  870.8, 
which  specifies  compliance  with  both 
environmental  and  historic  preservation 
requirements  of  Federal  law. 

The  provision  on  A-95  clearance 
(§  870.9)  has  been  changed  to  conform 
with  existing  HUD  regulations  governing 
the  thresholds  for  A-95  review  (24  CFR 
Part  52).  Some  commentors  argued  for  a 
threshold  of  fewer  than  100  dwelling 
units  as  specified  in  the  proposed  rule, 
or  for  elimination  of  any  threshold.  The 
Department  believes,  as  stated  in 
§  52.102(a)  of  the  HUD  regulation,  that 
the  thresholds  identified  in  paragraph  7, 
Part  I  Attachment  A  of  OMB  Circular 
No.  A-95  are  appropriate.  The  final  rule 
thus  requires  Clearinghouse  review  for 
requests  to  demolish  or  dispose  of  50  or 
more  dwelling  units  in  urbanized  areas 
as  defined  by  the  U.S.  Bureau  of  the 
Census,  and  for  requests  to  demolish  or 
dispose  of  25  or  more  dwelling  units  in 
all  other  areas. 

Some  commentors  advocated 
elaboration  of  §  870.10,  with  regard  to 
procedures  for  disposition  of  property 
determined  to  be  excess.  One 
commentor  recommended  that  HUD 
restrict  use  of  sale  proceeds  to  housing 
or  certain  other  types  of  public 
purposes.  Section  870.10  merely  reflects 
a  provision  of  the  ACC.  and  no 
requirements  inconsistent  with  that 
ACC  provision  may  be  adopted.  HUD 


believes  that,  if  any  further  procedural 
guidance  on  this  point  is  needed,  it 
should  be  included  in  a  Handbook. 

A  Finding  of  Inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedure.  A  copy  of  the 
Finding  of  Inapplicability  is  available 
for  public  inspection  during  regular 
business  hours  at  the  office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Room  5218,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W„  Washington,  D.C. 
20410. 

Accordingly,  24  CFR  is  amended  by 
adding  Part  870  as  set  forth  below. 

PART  870— PHA-OWNED  PUBLIC 
HOUSING  PROJECTS— DEMOLITION 
OF  BUILDINGS  OR  DISPOSITION  OF 
REAL  PROPERTY 

Sec. 

870.1  Purpose. 

870.2  Applicability. 

870.3  Definitions. 

870.4  HUD  policy. 

870.5  PHA  request  for  HUD  approval. 

870.6  Criteria. 

870.7  Tenant  participation. 

870.8  Environmental  and  historic 
preservation  requirements. 

870.9  A-95  clearance. 

870.10  Disposition  of  excess  property. 
Authority:  Sec.  7  of  the  HUD  Act:  42  U.S.C. 

3535(d). 

§  870.1  Purpose. 

This  part  sets  forth  requirements 
concerning  requests  by  public  housing 
agencies  (PHAs)  for  HUD  authority  to 
demolish  buildings  or  dispose  of  real 
property  of  PHA-owned,  low-income 
public  housing  projects. 

§870.2  Applicability. 

This  part  applies  to  PHA-owned,  low- 
income  public  housing  projects  which 
are  subject  to  Annual  Contributions 
Contracts  (ACCs)  under  the  United 
States  Housing  Act  of  1937.  It  does  not 
apply  to  the  Section  23  and  Section  10(c) 
Leased  Housing  Programs  or  the  Section 
23  and  Section  8  Housing  Assistance 
Payments  Programs;  nor  does  it  apply  to 
the  sale  of  dwellings  to  homebuyers 
pursuant  to  and  in  accordance  with  the 
rules  and  procedures  for  any  HUD 
homeownership  opportunities  program. 

§870.3  Definitions. 

’’Demolition"  means  the  razing  of  one 
or  more  buildings  of  a  public  housing 
project,  or  the  razing  of  a  part  of  a 
building  comprised  of  one  or  more 
dwelling  units  and/or  nondwelling 
space. 

“Disposition"  means  the  conveyance 
by  a  PHA,  pursuant  to  sale  or  other 
transaction,  of  any  interest  in  the  real 


estate  of  a  public  housing  project  (e  g., 
fee  title,  leasehold,  right  of  way  or 
easement)  and  the  improvements 
located  thereon,  except  for  leasehold 
interests  incident  to  the  normal 
operation  of  the  project  for  low-income 
housing  and  related  purposes,  as 
permitted  by  the  ACC. 

§870.4  HUD  policy. 

It  is  HDD’s  policy  to  conserve  and 
maintain  the  existing  stock  of  low- 
income  public  housing  to  the  maximum 
extent  consistent  with  considerations  of 
need  and  feasibility.  Unless  it  can  be 
demonstrated  that  a  project,  or  a  portion 
of  a  project,  is  excess  to  local  needs  for 
low-income  housing,  every  reasonable 
effort  will  be  made  by  HUD  and  the 
PHA  to  keep  the  property  within  the 
low-income  housing  inventory.  If  a 
project,  or  a  portion  of  a  project,  is 
determined  by  HUD  as  not  excess  to 
local  needs,  but  it  is  unsuitable  for 
housing  use  because  of  its  physical 
condition,  every  reasonable  effort  shall 
be  made  to  return  it  to  a  condition 
suitable  for  housing  use,  through  the 
Modernization  Program  or  other  means. 
Accordingly,  HUD  will  limit  approval 
for  demolition  or  disposition  to  those 
cases  where  such  action  can  be  fully 
justified  in  accordance  with  the  criteria 
set  forth  under  this  part. 

§  870.5  PHA  request  for  HUD  approval. 

Written  approval  by  the  Assistant 
Secretary  for  Housing  shall  be  required 
prior  to  any  transaction  involving  either 
demolition  or  disposition  or  both.  To 
obtain  such  approval,  the  PHA  shall 
submit  a  written  request  to  the 
appropriate  HUD  field  office.  The 
request  shall  include  a  description  of  the 
property  involved,  a  statement  of  the 
proposed  PHA  action  and  additional 
supporting  documentation  pertinent  to 
the  criteria  prescribed  in  §  870.6  and 
other  applicable  requirements.  If 
demolition  or  disposition  of  any 
occupied  dwelling  is  proposed,  the  PHA 
shall  also  submit  a  plan  for  relocating 
displaced  tenants  to  other  decent,  safe 
and  sanitary  housing  within  the  tenants’ 
means.  The  relocation  plan  shall  provide 
for  the  PHA  to  pay  the  actual 
reasonable  moving  expenses  of 
displaced  tenants. 

§870.6  Criteria. 

a.  Primary  criteria.  HUD  will  rely 
primarily  upon  the  following  criteria  in 
determining  whether  a  PHA’s  request 
for  demolition  and/or  disposition  is 
justified  under  the  policy  stated  in 
§  870.4: 

(1)  Current  and  projected  needs  for 
low-income  housing  in  the  jurisdiction 
served  by  the  PHA,  taking  into  account 
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both  demand  and  supply  factors.  If  there 
is  a  local  need  for  low-income  housing, 
the  PHA’s  request  for  demolition  or 
disposition  of  dwelling  units  shall 
include  a  plan  for  replacement  housing 
on  a  one-to-one  basis  or  as  approved  by 
HUD  to  be  warranted  by  current  and 
projected  needs  for  low-income  housing, 
subject  to  HUD's  finding  as  to  the 
availability  of  funds. 

(2)  The  physical  condition  of  the 
property  and,  where  pertinent,  the 
feasibility  of  rehabilitation. 
Rehabilitation  shall  be  considered 
feasible  if  its  estimated  cost  does  not 
exceed  the  published  prototype  cost 
limit  for  similar  structured  in  the  same 
>  prototype  cost  area. 

b.  Secondary  criteria.  In  addition  to 
the  primary  criteria  for  determining 
whether  demolition  and/or  disposition 
is  justified,  HUD  will  consider  the 
following  additional  factors: 

(1)  Location,  in  terms  of  any 
conditions  in  the  surrounding 
neighborhood  that  adversely  affect  the 
life,  health  or  safety  of  project  residents. 

(2)  Social  conditions  which  have 
seriously  affected  the  marketability  of 
the  project. 

(3)  The  project’s  density,  in  terms  of 
population  density  and  needs  for  open 
space  for  recreation,  parking  or  other 
purposes,  which  have  seriously  affected 
the  marketability  of  the  project. 

(4)  Benefits  to  the  project  or  the  public 
interest  from  disposition  of  a  limited 
interest  in  project  real  estate  (e.g.. 
easement,  right  of  way  or  dedication  for 
public  use). 

(5)  Views  of  tenants  and  the  local 
governing  body. 

§  870.7  Tenant  participation. 

a.  Before  submission  to  the 
appropriate  HUD  field  office  of  a 
request  for  demolition  and/or 
disposition,  the  PHA  shall  provide 
written  notification  to  the  tenants  of  the 
project  and  the  tenant  organization,  if 
any,  of  the  proposed  request,  and  afford 
them  a  reasonable  time  to  submit 
comments,  including  suggested 
alternatives,  concerning  the  proposed 
action  of  the  PHA.  The  PHA  shall  give 
full  and  serious^  consideration  to  the 
comments  submitted  by  the  tenants.  The 
PHA  shall  provide  HUD  with  copies  of 
all  written  comments  and  alternatives 
submitted  to  the  PHA  by,  or  on  behalf 
of,  tenants  and/or  the  tenant 
organization  as  well  as  the  PHA’s 
position  concerning  each  comment  and 
alternative. 

b.  When  the  PHA  submits  the  request 
to  the  appropriate  HUD  field  office,  it 
shall  notify  the  tenants  of  the  project 
and  the  tenant  organization,  if  any,  that 
the  submission  has  been  made  and  that 


a  copy  of  the  request,  including 
supporting  documentation,  is  available 
for  their  review. 

c.  After  HUD’s  decision  on  the  PHA’s 
request,  the  PHA  shall  notify  the  tenants 
of  the  project  and  the  tenant 
organization,  if  any,  of  the  decision. 

§  870.8  Environmental  and  historic 
preservation  requirements. 

HUD  approval  of  a  PHA’s  request  for 
demolition  and/or  disposition  shall  be 
subject  to  applicable  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  and  the  National  Historic 
Preservation  Act  of  1966. 

§  870.9  A-9S  clearance. 

With  respect  to  any  request  for 
demolition  or  disposition  of  50  or  more 
dwelling  units  in  urbanized  areas,  as 
defined  by  the  U.S.  Bureau  of  the 
Census,  or  25  or  more  dwelling  units  in 
all  other  areas,  the  following 
requirements  are  applicable:  (a)  At 
least  45  days  prior  to  the  submission  of 
the  PHA's  request  to  HUD,  the  PHA 
shall  transmit  a  copy  of  the  request  to 
the  appropirate  State  and  areawide  A- 
95  clearinghouses  for  comment. 

(b)  The  PHA  shall  transmit  all 
clearinghouse  comments  with  the 
request  to  HUD.  If  comments  are  not 
received  by  the  PHA  within  the  45-day 
period,  the  PHA  shall  submit  a 
statement  indicating  that  the 
clearinghouse(s)  was  notified  and  no 
comments  were  received. 

(c)  If  the  A-95  review  comments 
contain  any  Hnding  of  inconsistency 
with  State,  areawide  or  local  plans  or 
non-compliance  with  environmental  or 
other  applicable  requirements,  the  PHA 
must  indicate  how  it  proposes  to  resolve 
the  finding  or  provide  justification  for 
proposing  to  proceed  with  the  requested 
action  despite  the  finding. 

§  870.10  Disposition  of  excess  property. 

Where  HUD  approves  the  disposition 
of  real  property  of  a  project,  the  PHA 
shall,  in  accordance  with  the 
requirements  of  the  ACC,  determine 
such  property  to  be  excess  and  shall  sell 
it  as  soon  as  practicable  at  a  public  sale 
for  not  less  than  the  fair  market  value 
thereof,  unless  another  method  of 
disposition  is  approved  by  HUD.  The 
'  proceeds  of  sale  or  other  disposition 
shall  be  applied  as  directed  by  HUD  in 
accordance  with  the  ACC. 

Issued  at  Washington,  D.C.,  November  1. 
1979. 

Marilyn  Melkonian, 

Acting  Assistant  Secretary  for  Housing, 
Federal  Housing  Commissioner. 
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